petition rules. 3 Since then, the rights of the defense form a series of rights that must be guaranteed in a procedure that lies within the scope of EU law. 4 The core of the rights entails the general rule that a person whose interests are adversely affected by a decision taken by a public authority must be given the opportunity to make his point of view known. This rule requires that a person or an undertaking be clearly informed, in good time, of the essence of the decision the authority intends to take and that they must have the opportunity to submit their observations to the authority. In order to do so, access must be granted to the files that form the basis of the proposed decision. 5 Also, in case the party affected seeks legal assistance, the confidential nature of written communications between lawyer and client needs to be respected (legal professional privilege).
The TMP case was a landmark in the development of the rights of the defense, which laid the foundation for a crossover of the rights of the defense from competition law to other fields of EC law. From there, the rights jumped over to national law through the implementation of the EC law concerned, while at the same time the European Court of Human Rights (ECrtHR) elaborated upon its case law of a fair hearing before an administrative sanction is imposed.
When the Dutch General administrative law act (GALA) was evaluated a few years ago, legal scholars proposed to bring Dutch law in line with EU law and codify the rights of the defense in the GALA. 6 The advisory committee to the government (of which I was a member) did not support the suggestion. It held that the legislator should be reluctant to put vague general principles into rules, because it could trigger (unwanted) questions. 7 It may well be, that these questions do not pertain to the right to a hearing but to the rights that accompany the right to a hearing: legal counsel, access to files, time for preparation. These questions may also lead to new discussions about the nature of the decision involved, since in the Dutch debate the rights of the defense have always been so closely linked to that of the 'criminal charge'. The Dutch legislator is keen to avoid the label 'criminal charge', when introducing new legal instruments that affect the rights and interests of the individual. The efforts to follow up on the procedural guarantees are seen as costly and time-consuming and standing in the way of efficient administration. In the following paragraphs the different approaches of the rights of the defense in the UK, France and the Netherlands will be discussed. It will be shown that the Dutch doctrine can be reconciled with EU law if the Dutch acknowledge that respecting the rights of the defense does not necessarily mean that the decision involved must be labeled as a 'criminal charge'.
Instrumentalist and Essentialist Approaches
At this point it is useful to cite Barbier de La Serre, who wrote an interesting article about procedural justice in EU case-law. 8 He observes that considerations relating to both the social functions as well as to the very substance of the rights of the defense play a decisive role in setting their scope of application and forms of exercise. He distinguishes two different approaches in the EU case law. The first is an instrumental approach, which focuses on the common interest goals advanced by the rights of the defense, such as correct decision-making. The second is an 'essentialist' approach, focused on the protection of participation of individuals independent from their contribution to the public interest, such as in quasi-judicial decision-making. From there, Barbier de la Serre draws up a catalogue of criteria in order to identify and understand the factors which tend to influence the EU Court when it adjusts the rights of the defense to the specific circumstances of each case. This makes it possible to identify several circumstances that, as a general matter, make it probable that outside of clear-cut situations the rights of the defense will be acknowledged and/or increased in their intensity. The cases in where the Court finds it necessary to grant further rights are related to situations in which protection of (fundamental) rights are at stake. The cases where the Court is reluctant to acknowledge the rights of the defense the cost -benefit balance works out to the advantage of the administration rather than the party whose interests are involved.
The catalogue runs as follows. The rights of the defense will be acknowledged and/or increased in their intensity, where i. the authority enjoys a wide margin of appreciation, ii. the party's participation may contribute substantially to the overall quality of the decision; iii. the procedure concerns a field in which the authority enjoys strong investigative powers; iv. the decision to be taken involves an appreciation of the party's behavior and/or could be injurious to that party's reputation; 
The Origins of the Rights of the Defense in UK Law
In 1958, the Brighton watch committee decided to dismiss their chief constable Ridge.
9 He had been acquitted from charges of corruption but the judge in the case suggested that the Brighton Police force look for a new chief constable. The watch committee then decided to dismiss him anyway. Four years later, the House of Lords ruled that this decision was ineffective. Among the conclusions of the majority of the House was that natural justice required a hearing to have been given to the chief constable before his dismissal and that in the absence of a hearing the dismissal was invalid. The question was not a simple one of whether or not Ridge should be dismissed. There were several possible courses open to the watch committee, either dismissing him or requiring him to resign. The difference between the two is that dismissal involved forfeiture of pension rights, whereas requiring him to resign did not. Ridge's real interest in the case was to try and save his pension rights. As became clear from the cases cited by Lord Reid, the angle from which the case was considered was that of the applicability of the principles of natural justice, the 'essentialist' approach. Natural justice is comprised of two rules, the rule against bias (impartiality) and the right to be heard (also referred to as fairness). One immediately thinks of article 6 of the European Convention, which indeed is an expression of these rules that themselves go back to Roman law.
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Ridge v. Baldwin, cited above. In applying the rules of natural justice, British courts at the time adopted a two-tier approach. First, they would ascertain the duty to apply the rules of natural justice. Second, they would examine if one of the two rules (or both) had been broken. The answer to the first question was a difficult one. The general opinion seemed to be that natural justice must be observed if there is a duty to act judicially. But when is that the case? It turned out, that in a long line of precedents it had been decided that this duty exists when one was acting as a tribunal. And this was the case when a person or body was required to give a hearing, for this duty was the hallmark of a tribunal.
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In Ridge v. Baldwin Lord Reid put an end to this circular way of reasoning, and, as Warner did in his conclusion of the TMP case cited above, he went back to an older precedent. In Reid's search for precedents it became clear that the essence of the matter would lie in actions that may affect property rights and privileges.
12 In the Wandsworth case, cited by Reid, it was an action to demolish a building that had not been properly notified to the authorities. In that case, Justice Byles said that 'although there are no positive words in a statute requiring that the party shall be heard, yet the justice of the common law will supply the omission of the legislature.' In short, the right to be heard should have been granted, because the fundamental right of property was affected. Although the theory of the applicability of the principles of natural justice and the right to be heard was clarified, the language stayed: judicial and quasijudicial decisions require a hearing.
The Origins of the Rights of the Defense in French Law
In France, the famous case of Dame Veuve Trompier-Gravier still leads when it comes to the rights of the defense, or les droits de la défense, as the French call them.
13 Dame Trompier owned a newsagent's shop and had a permit to sell newspapers, which was revoked after she allegedly had tried to blackmail the manager of the stand. The Conseil d'État ruled that such a decision should not have been made without giving la Dame the opportunity to express her views on the allegation. Commissaire du gouvernement Chenot explained in his conclusion that two conditions must be fulfilled. First, the administrative decision must entail a sanction for the person affected, which means that the decision aims to suppress wrongful conduct. Second, the decision must be sufficiently severe. Decisions which take away an advantage, a capacity or which deny a public service are considered to be severe. 14 In other words, the fact that a person is affected in his moral or material interests invokes the rights of the defense if the harm is sufficiently severe. The scope of the rights extended in later years to rejections of an application based on information not provided by the applicant himself, something that we find in the Dutch GALA as well.
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The right has been derived from earlier case law concerning judicial procedures and from legislation concerning civil servants. 16 The rights of the defense are considered as belonging to the principes généraux du droit publique (the general principles of public law). A real boost to the right to a hearing in administrative procedures was given by the enactment of legislation concerning the duty to state reasons. 17 Up to 1979, French authorities did not have the obligation to explain their decisions to the addressees. The duty to underpin decisions with adequate reasons was considered to help the courts in their scrutiny of the legality of those decisions. 18 If a French authority refused to explain to the court, the court would summon the authority to hand over the file and find out itself whether or not the decision was ultra vires. This would leave the party involved with a difficult choice. He could bring the matter before the court just to find out the reasons and in hindsight conclude that the action had been pointless. On the other hand, not knowing the reasons for the decision he could forgo any attempt to use legal remedies and avoid the risk of expensive legal proceedings with an unpredictable outcome. The 1979 legislation put this to an end and required the statement of reasons for specific sorts of decisions. The categories all have in common the fact that they can seriously affect the legal position of interested parties, be it by way of a sanction, by the denial or revocation of permits, or by the stipulation of certain conditions in favourable decisions etc. The duty to state reasons was consequently linked to the right to be heard and its accessory rights.
19 It can be observed, that the rights of the defense in France are, once applicable, and similarly to the UK, closely linked to (judicial and) quasi-judicial decisions. When we look at the doctrine in France, these procedural duties stem from the conviction that public authorities are perform- ing 'judicial' tasks, such as imposing a sanction, denying a right, or taking away a financial advantage. 20 Therefore, they act quasi-judicially and need to observe the guarantees that are normally given to people that are brought before a court.
Here too, we find a more 'essentialist' approach.
The Origins of the Rights of the Defense in Dutch Law

21
Unlike the UK and France, Dutch administrative law was not originally acquainted with defense rights, at least not beyond disciplinary staff cases. Administrative procedures were designed in such a way that maximum convenience for the administration was combined with the right to proper administration.
In 1857 the Dutch parliament discussed new legislation for the Council of State.
22 At that time, the Council of State functioned as an advisory college to the Crown, especially in administrative disputes between government and citizens. The system was similar to the French system of justice retenue. One of the issues debated was the power of the Council of State to make inquiries and get information about the cases brought before it. Should the Council have the power to invite the parties involved for a hearing? Some members of parliament were against the introduction of such a power because they opposed the Council of State gaining judicial powers in administrative law disputes. The notion of a hearing was thus seen as interconnected with judicial review and judicial powers as well as with the right of the parties to defend their positions. MP's warned against the complications and costs if the procedure would be modeled on the civil law procedure. 23 The latter procedure was adversary in nature and allowed the parties to defend their positions in an oral or written hearing before the court. The opinion was that this went against the nature of the procedure before the Council of State, which was supposed to be simple and offer instruments to help the Council to draw up an adequate advice to the government. To tackle the objections, the government proposed to provide the Council with the power to grant a hearing to the parties involved, only in order to ask questions and thus get the additional information it needed. 24 Thus the instrumentalist approach had made its entrance into Dutch administrative law. The dominance of the instrumentalist approach is reflected in the report ABAR, which was drawn up by respected scholars in 1984 in preparation for a debate on the codification of rules of administrative law. 25 In the section about the duty of the administration to grant interested parties a hearing before a decision is made, the commission concludes that a general principle of law involving such a duty does not exist. 26 The commission observes that case law demands a hearing in relation to the careful preparation of decisions and sometimes in relation to correct behaviour towards a citizen. When the administration performs semi judicial functions, for instance when deciding on formal objections (bezwaarschriften), the commission finds that a hearing is warranted. Furthermore, and similar to the French, the commission discerns a category of decisions that seriously affects the legal position of interested parties: disciplinary sanctions, withdrawal of favourable decisions, capacities or rights etc. The commission recommends codification of the right to a hearing in those cases. 27 This last recommendation however, did not get a follow up in the GALA.
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The GALA mirrors the instrumentalist approach. Administrative authorities must comply with the rules pertaining to the preparation of decisions, which are provided for in the GALA. Additional provisions can follow from the underlying legislation and from the principles of proper administration (algemene beginselen van behoorlijk bestuur). The design of the GALA is largely borrowed from German law. At the same time, legal doctrine has experienced influences of the case law of the European Human Rights Court, as well as of the Court of Justice. This means influences from French law (the original approach of administrative law), German law (in the GALA), human rights law, and EU law. Under these influences the approach in Dutch law seems to be threefold.
In the first place, a hearing is part of the rules pertaining to the preparation of a decision. It serves mainly the interest of the administration in finding the facts. The duty to examine the facts and explore the interests involved may bring about the need to inquire with the interested parties and check the facts. This 'fact finding' function of a hearing is dominant in the GALA. 29 This means that to express his views if: a. the refusal would be based on information about facts and interests concerning the applicant, and b. this information differs from information the applicant has himself supplied on the matter. 2. Paragraph 1 does not apply if the difference from the appli-a hearing will only take place when the authorities want to establish facts that are not backed by information the interested party has provided. These rules of the GALA therefore, do not oblige public authorities to grant the right to a hearing in the context of defense rights. Second, rights of the defense are acknowledged in case an administrative sanction boils down to a punishment, or -in other words -a criminal charge. The case law of the European Court of Human Rights, applying Article 6 of the Convention, has been quite influential. The awareness that administrative acts can imply sanctions of a punishing nature, and that some of them must be considered as 'criminal charges' within the meaning of Article 6 has caused a major change in legal thinking. 30 In reaction to the Engel-case and in the wellknown Öztürk-case, Dutch Courts have established that several important sanctions in national administrative law must comply with Article 6. 31 The most frequently addressed sanction is the administrative fine. This has had important consequences in view of procedural rights. Not only does the right to a previous hearing need to be respected, but also other guarantees like the right to remain silent, the presumption of innocence, or the rule against self-incrimination. The rights of the defense, including the right to have prior notice of the grounds for a sanction and access to the files were incorporated in the GALA only recently, at least as far as the administrative fine is concerned.
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Third, in the case of decisions that can gravely affect one's legal position, apart from the 'criminal charge' situation, a hearing is also warranted. These types of cases however, are not designed by way of a right but rather as a duty for the administration to lend its ear to the party affected, who consequently can put forward information about his interests in the matter. This duty is based on the (unwritten) principle of proper preparation of a decision (duty of care or zorgvuldigheidsbeginsel). Here we see a hybrid form: on the one hand, the hearing serves the interests of correct decision making and on the other, it is meant to offer an opportunity to defend individual interests involved in the matter. This is illustrated by the example of the decision Dutch lawyers call the administrative sanction of a restoring nature: to repair what has been done or cation can only have minor significance for the applicant. Article 4:8 1. Before an administrative authority takes a decision about which an interested party other than the applicant can be expected to have reservations, it must give this interested party the opportunity to express his views if: a. the decision would be based on information on facts and interests concerning the interested party, and b. this information was not supplied for the purposes of the decision by the interested party himself. 2. Paragraph 1 does not apply if the interested party has failed to comply with a statutory obligation to supply information. ECrtHR 8 June 1976, Engel and Others, Publ. ECHR, Series A No. 22; ECrtHR 21 February 1984, Öztürk, Series A No. 73 . omitted in violation of the law (herstelsanctie). The French would call this 'mesure de police'. For instance, to demolish a barn that was erected without the necessary permit or to replant trees where trees were cut down without permit. Imposing such a duty to rectify what has been done against the law is not meant to punish, nor to cause injury to the offender or inflict a moral blame. But it is clear that the party addressed by such a measure would want to say something for himself, point out facts that put the situation in a different perspective or rely on mitigating circumstances as such a decision would affect his material interests. In some cases it would also affect his moral interests, especially when the violation is legally framed as an offense. Under EU law, this would be a clear case for the rights of the defense whereas under Dutch law it is a matter of proper decision making.
The Dutch Fear of the 'Criminal Charge' Ghost
As we have seen, different approaches define and determine the scope of application of the rights of the defense and their forms of exercise in British, French and Dutch law. We have seen that the UK and France are inclined to adhere to the essentialist approach and apply the rights of the defense as a method to protect the individual against aggravating decisions. The focus on the instrumentalist approach in the Netherlands leads to difficulties when it comes to the kind of decisions that have a hybrid character. On the one hand, they qualify as measures that serve or restore the public order. On the other hand, they interfere with the interests of the individual and affect those interests severely. By using the right to a hearing as a tool to get more information and make better decisions, the element of protection of the individual that is also part of the right to a hearing and the broader rights of the defense is neglected.
The mix of the instrumentalist with the essentialist approach is greeted with caution and suspicion in the Netherlands, because the essentialist approach is associated with two consequences, neither of which is wanted. The first is the catalogue of rights that accompany the right to a hearing, the right to be clearly informed, in good time, of the essence of the decision the authority intends to take, the opportunity to submit observations, the right to have access to the files and in some cases, respect for legal professional privilege. This catalogue sits uncomfortably with the system of the GALA because the GALA's set up does not (yet) leave room for the third category of decisions that were discussed in paragraph 5. Moreover, granting such rights would mean spending time and effort on decision-making procedures, which is not in line with the overriding instrumentalist thinking within the administration. For these reasons, it is often maintained that the objection procedure offers the required guarantees for these kinds of aggravating decisions.
14 The second unwanted consequence is the start of a debate on the nature of the decision, it might be a criminal charge within the meaning of Article 6 ECHR. 33 As a consequence, even more rights must be respected: the right to remain silent, the presumption of innocence, and the protection against self-incrimination. Even the standard of proof is considered to be higher than for other, 'normal' aggravating decisions. The implications of human rights case law have been much debated. 34 The ghost of the 'criminal charge' made every decision with a negative effect suspicious. Withdrawal of permits, grants, social security benefits, all might be criminal charges, just as public order decisions, like closing a polluting factory or a coffee shop causing nuisance in a neighbourhood. There seemed to be an element of deliberate injury or moral blame in every decision. This discussion has made the Dutch authorities very cautious in their qualifications of decisions. The Dutch Council of State decided that the intention to punish as voiced by the legislator (or the administration) should be dominant in order to decide whether or not a decision entails a 'criminal charge'. 35 that accompany the right to a hearing and fear it might lead to an unwanted discussion about the 'criminal' nature of a decision. Still, Dutch administrative law does acknowledge the existence of the rights (without calling them rights of the defense) and has found ways to comply with them, either by compensating in the formal objection procedure, or by applying the principle of duty of care (proper preparation of a decision). From the analysis of British, French and Dutch law we can draw the conclusion that these law systems don't differ much in substance when it comes to the respect of the right to a hearing and its accessory rights. In all three systems when confronted with a decision that adversely affect his interests the individual is entitled to a hearing in order to defend those interests. It seems that all three systems apply a sliding scale in order to decide how much a decision affects individual interests and in which category of procedural rights it should be put. In the Netherlands, the discussion about such a sliding scale is underdeveloped, due to the focus on the debate whether or not a specific decision represents a criminal charge. The merit of Barbier de La Serre's catalogue is that it articulates the values and interests that govern the case law of the Court of Justice in rulings about the rights of the defense. In fact, this catalogue has things in common with the French legislation pertaining to the duty to state reasons. The French law is formulated as a general rule, and sums up decisions that always must be underpinned with reasons and are therefore subject to the right to a hearing. Although this differs from the more general way of legislating in the GALA, following the French example might serve as an experiment for new rules. The catalogue also makes it clear that the rights of the defense are not an all or nothing issue. A nuanced approach is possible in order to reconcile the essentialist with the instrumentalist approach.
This catalogue, or at least its line of thinking, might help the Dutch to overcome their reluctance to give full acknowledgment to the rights of the defense in the GALA. This system of analysis offers criteria that could help the Dutch legislator to come away from the 'criminal charge' ghost, and define more clearly when and how the rights of the defense should be respected in Dutch law. Following these examples would result in benefitting from comparative law and from the horizontal and vertical crossovers that the rights of the defense have taken through the various jurisdictions.
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